SPOUSAL COMPETENCE AND
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For many centuries the spouse of an accused occupied a privileged pogtion in terms of
giving evidence againg his or her spouse in a crimind trid.®  However, Augrdia in the
21% century presents a very different picture of adult rdaionships compared to the
beginning of the 20" century and certainly those before  In the twenty years
immediately preceding the beginning of the 21% century, divorce rates increased from
10 600 to 49 000 and men and women choosing to co-habit prior to marriage increased
from 29% to 71%.2 These figures do not reved the full extent of men and women
living in de facto reationships, couples in same sex de facto reationships or those in
traditional Aborigina marriages>

This area of law rases both public and private policy issues concerning intimate family
relationships and the crimina law. It is not surprisng then that changing societd vaues
will demand a review of the law and reform from to time. The Victorian Law Reform
Commission noted that in the five years preceding its report in 1976, various law reform
bodies had published eight reports on this area® Four of those were from other
Austrdian date jurisdictions® At the Commonwedth leve, the Austrdian Lawv Reform
Commission induded this area in its mgor review of the law of evidence in 1985°
Reviews are il continuing in anumber of jurisdictions.”
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This paper will examine the extent to which the various jurisdictions in Audrdia have
responded to these societd changes and in particular the podtion of relationships other
than lawful marriages. In so0 doing, it is necessary to review the historica origins of the
principles relating to the competence and compdlability of the spousd witness to
determine the continued relevance of the Stated rationaes.

I HISTORICAL PERSPECTIVE — ORIGINSAND RATIONALES

Much has been written about the origins of the various rules of evidence that gpply to
the competence, compdlability and privileges that arise from the maritd rdationship®
The language can be confusng with some commentators and judges referring to a
spouse’s disqudification to give evidence as a privilege® whilst others refer to the
privilege not to disclose maritd communications in terms of non-compdlability.’®  For
the purposes of this paper the ability and obligation of the spousd witness will be
discussed in terms of competence and compdlability and the right of the witness not to
disclose maritad communications in terms of a maritd privilege.  Although it is goparent
that the concepts are closdly linked, it is submitted that the falure to clearly differentiate
between these concepts has been the basis for some of the conflicting decisons in this
area

A Competence and Compellability

It has been long undisputed that a common law a spouse was incompetent to give
evidence a a crimind trid agang his or her soouse. The various authorities supporting
that proposition are detailed in the judgement of Lord Wilberforce in R v Hoskyn'!
where it was noted that it was well established by the time of Coke in 1628. Those
authorities based the incompetence on the doctrine of unity of husband and wife
coupled with the privilege agang sdf-incimingtion, the danger of perjury and the
repugnance likely to be fdt by the public seeing one spouse tedifying agang the
other?> Coke further suggested ‘it might be a cause of implacable discord and
dissention between the husband and the wife, and a means of grest inconvenience’

There were some limited exceptions to the rule of competence. The most certain were
cases involving rgpe or persond violence againg the spousad witness. This exception
was based on necesdty in that the wife ‘would have no protection except in the unlikely
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event of a third person bein% present.’*  Other exceptions were the abduction of a
woman with intent to marry her! and treason, the latter appearing to be in doubt.®

An issue which was not certain was the compellability of spouses in those limited cases
where they were competent.  Specificaly, was a spouse an exception to the generd rule
that a competent witness was aso a compellable witness? In Riddle v R in congtruing
s 407 of the Crimes Act 1900 (NSW), the High Cout concluded that it was very
doubtful that & common law a wife in such as case was compelable®® and the better
view was that they were not compdlable’® In the United Kingdom, the view that
prevailed from 1931 to 1979 was that a spouse who was competent at common law was
dso compdlable®® The Court of Apped decison in R v Lapworth?® leed to conflicting
decisons in Audrdia with some daes preferring the English podtion to the obiter of
the High Court in Riddle?® The position in al juristictions would appear to be settled
after the House of Lords decision in Hoskyn v R which overruled R v Lapworth. Their
Lordships applied the generd principles from the earlier decison of R v Leach,?
concluding that a wife can never be a compelable witness againgt her husband unless
expressy made so by statute.?®

An interesting point made by Lord Wilberforce was that the word ‘compedllability’ was
of comparatively recent origin appearing first in the Evidence Act 1851 (UK).?® It is
interesting ds0 to speculate to what extent this erroneous view of the common law
impacted on the development of the law in this area. As will be discussed later, Satutory
reforms in the area assumed the correctness of the propositior?’ and numerous cases and
judges followed R v Lapworth, induding the ‘great judge’®® Lord Goddard CJ presiding
in the semindl decision of Rv Algar.?®

B Privilege Against Disclosing Marital Communications

Prior to the decision in Shenton v Tylor,* it had generdly been assumed that a common
law, communications between spouses whilst they were married were privileged to the
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extent that the witness spouse could not be compelled to divulge that information to the
court3! That assumption can be aitributed to various early textbook writers*? and
statements in a trio of cases®® suggesting ‘the happiness of the marriage state requires
that the confidence between man and wife should be kept for ever inviolabl€e.
However, those cases dl dedt with competency and hence inadmissbility rather than
privilege and the text references faled to distinguish competence from compdlability.
An even wider view has been expressed a times, that marital communications were in
fact inedmissible®

However it has now been hed that a common law there never exised a rule of
privilege protecting maritd communications between spouses®®  Tha condusion has
been criticised®” but not overruled3® The explanation for the lack of development of
such a rule and any authority on point is readily agpparent. The operation of the spousa
incompetence rule in most cases would have made the spousd witness's evidence
inadmissble and hence no issue of daming privilege or being compdled to disclose
marital communications would even aise. In the view of Wigmore, the privilege for
maita communications did exis & common law, however it became indigtinct from
the incompetency rule due patly to the shared rationae of protecting domestic
confidence by prohibiting their mutua disclosures.

... the true policy of the present privilege was perceived , and yet it was not enforced in
the shape of any rule distinct for the old-established privilege of each not to testify against

the other as a party or interested in the sit.3°

In the learned author’s view, once legidative changes were introduced in the period
from 1840 to 1870 that abolished or modified the spousd incompetence rule, the
existence of the privilege was perceived and then preserved by express enactment.C It
seems that during that time of legidative change, it was consdered that there was good
reason for the privilege** The Common Law Procedure Commissioners in their Second
Report, gave strong support for the privilege:

So much of the happiness of human life may fairly be said to depend on the inviolability
of domestic confidence, that the alarm and unhappiness occasioned to society by invading
its sanctity, and compelling the public disclosure of confidential communication between
husband and wife, would be a far greater evil than the disadvantage which may
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occasiondly arise from the loss of the light which such revelaions might throw on
questionsin di spute.42

This suggests two related rationdes for the privilege. Firdt, to promote the utmost
candour and confidence in maritd communications and secondly, to avoid marita
dissenson.*®* The former has been dismissed on the basis that it could not be assumed
that spouses are even aware of the privilege on entering into marriage and it is fanciful
to suggest that they would be affected in their decison to marry or communicate with
their spouse by the existence of the privilege**

In any event, the Commissonas recommendeation found its way into the numerous
legidative reforms of the middle to late 19" century.*®

C Divorced and Ex-Spouses

In R v Algar*® Lord Goddard CJ decided to was timely to review the state of law of
competency in this area, as ‘decrees of divorce and nullity are far more frequent than in
former days.*” His Lordship confirmed previous decisons, holding that subject to the
common law and datutory exceptions, ‘incompetence continues after divorce in respect
of matters which arose during the coverture’*® The previous decisions where based on
‘the necessity of preserving the confidence of the conjugd relation’.*® However his
Lordship then acknowledged that like dl principles, the reason on which it is founded
may not be applicable to every case® In any event, the Court then went on to hold that
the sarsrfe reasoning justified incompetence for a spouse of a mariage after a decree of
nullity.

This concluson has been criticised as being an ‘unwaranted extenson as the policy
condderations of avoiding marital disssnson and hardship are dther absent or of
negligible weight after the marriage has been terminated.®® In Canada, this has led to
the exemption being refused to spouses irreconcilably separated.>

As will be discussed below, despite the common law having a clear postion on
divorced spouses, early legidation faled to expresdy provide for their postion, which
led to conflicting casesin the area. This has now been remedied in some jurisdictions.
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In relation to marital privilege, the decison of Shenton v Tyler>* discussed above would
require a concluson that there exised no common law privilege for former spouses for
communications during the mariage There would seem no judification for its
goplicaion in any case if the only supportable rationde was avoidance of maritd
dissenson.

D Couplesnot Lawfully Married

Despite some early authority to the contrary,®® the weight of authority is thet the specid
rules of competence and compellahility applied only to lawfully married spousss® In
R v Khan>" Lord Glidewdl reviewed the exising lav on this quesion when
conddering the competence of the second wife of an accused in a polygamous Modem
mariage. His Lordship confirmed previous law that a woman living with the accused
was competent if she has not been through a lawful ceremony of marriage or has been
through a ceremony of marriage that is void because it is bigamous®®  Although stating
that exactly the same principles would gpply to the second wife of a polygamous
marriage, there is no attempt to explain the basis of the principle. In fact, his Lordship
acknowledged the specid pogtion of a wife in a Modem marriage and her obligation of
secrecy but concluded, ‘it was not materid to the question of law which in the end we
had to decide’ .>°

The case illugtrates an agpproach based on precedent rather than principle and does little
to enlighten on the weight to be attached to the various rationdes which governed
incompetency rules as gpplied to lawfully married spouses. However adopting the same
gpproach, same sex de facto partners would not be within the ambit of the incompetency
rules a common law.

In relation to Aborigind traditiond marriages, it has been hdd that an Aborigind
woman remains a competent and compellable witness even though she might ‘say that,
by the laws of the Aborigines, she is the prisoner's wife’®® Therefore a common law,
parties to traditional marriages are treated as ordinary witnesses.

As no privilege for maritd communications was hed to exig for married spouses,
clearly there existed no such privilege for de facto spouses, same sex de facto couples or
spouses of traditiona Aborigind marriages.

It is difficult to tell to what extent socid standards impacted upon the law relaing to de
facto spouses. However if the rationde for the specid spousd rules is the maintenance
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and preservation of a dtable rdationship of commitment, there seems no good reason
not to extend this to other relationships that share the qudlities of a lavful marriage. As
will be discussed later, by the late 20" century and 21% century socid norms have
changed subgtantidly such that in many jurisdictions de facto spouses have the same
datus as lawfully married spousesin this area.

I EARLY STATUTORY REFORMS

Disstisfaction and criticism of the common laws rules relaiing to the competence and
compdlability of spouses in the United Kingdom led to mgor reforms in the middle of
the 19" century and later in the nineties of that century. The view held by many of the
incompetency rulesis reflected in the following quote from Wigmore:

... the fantastic spectacle of a fundamenta rule of evidence, which never had a good
reason for existence, surviving none the less through two centuries upon the strength of
certain artificial dogmas- pronouncements wholly irreconcilable with each other, with the
facts of life, and with the rule itself.®*

During the period from 1872 to 1898, 27 Acts were passed concerning this issue®? In
1853, spousa incompetence was abolished in al civil cases® In 1898, a new regime to
govern this area for crimind trids was introduced which was adopted dso in most
Austrdian jurisdictions.®

A Competence and Compellability

The statutory schemes that governed the early 20" century in both United Kingdom and
Audrdia provided for ether totd competence, with compelability for the prosecution
based upon a list of prescribed offences, or both competence and compellability for the
prosecution based upon such a list®® Most of the schemes expressdy preserved the
exceptions a common lav where the spouse would have been compdlable®® As
discussed above, these provisons assumed incorrectly (as has now been held in both
Audrdia and the United Kingdom) that the exceptions a common law made a witness
both competent and compellable®’

The English legidation in its early form was further reed down by the House of Lords
construng the words ‘may be cdled” with reference to the spousd witness as only
making the spouse competent not compellable. In R v Leach,®® the accused was charged
with incest, one of the prescribed offences for which a spouse ‘may be caled by the
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prosecution. The House of Lords hed that the legidation did not make the wife a
compellable witness noting that:%°

If you want to alter the law which has lasted for centuries and which is almost ingrained
in the English Condtitution ... to suggest that that is to be dealt with by inference, and that
you should introduce a new system of law without any specific enactment of it, seems to
me to be perfectly monstrous.

Further judicid doatements in that case recognise the public interest behind the
legidative changes seeking compdllability for certain offences otherwise ‘jusice would
be thwarted by the absence of the necessary evidence’®  This palicy is aso reflected in
the ligs of prescribed offences of mogt jurisdictions in Audrdia that by the middle of
the 2(7)t1h century included extensve offences where children or the spouse was the
vidim.

B Marital Communication Privilege

As noted above, no privilege for maritd communications exised & common law,
however srong support had been given for such a principlee.  The Common Law
Commissioners  recommendetion for a privilege for maitd communications was
embodied in s 3 of the Evidence Amendment Act 1853.”> The privilege was expressed
in terms of non-compdlability to disclose any communication made by the accused to
the spouse witness during the marriage.  The privilege gpplied in dl civil cases not only
those where the spouse was a party and was conferred on the witness alone.”®

In 1898 when spousd incompetence was modified in crimina cases a Smilar provison
was introduced in s 1(d) for crimina cases, ‘to preserve the privilege conferred by s 3 of
the Act of 1853.7* It was noted that otherwise a spouse called by the accused could be
cross-examined by the crown and compelled to disclose maritd communications made
to him or her.”” However no note was made as to whether the privilege could be
clamed by a spousa witness cdled by the Crown where they were either competent or
compdllable.

Section 1(d) of the 1898 Act is worded as a proviso, ‘provided that nothing in the Act
... and would seem to override the competency provisions. In R v Pitt,”® the English
Court of Apped held that where the spouse is a competent witness, once an eection is
made to enter the witness box they become an ordinary witness. However this was in
the context of an gpplication to have a witness declared hogtile rather than the exercise
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of some daim of privilege. In R v Ash,’” Hobhouse J seemed to assume that a witness
who was made competent by the new provisons could clam the maritd
communications privilege where they were ill married to the accused.”® In that case,
his Honour was considering the position of a divorced spouse under the new provisons.
The pogtion in reaion to the compeladle witness is not so cdear, dthough agan
datutory interpretation would suggest a proviso would preval. In Canada, there have
been conflicting conclusons as to whether a compelable witness can cdam the

privilege.”
C Divorced and Ex-Spouses

At common law, the spousd incompetence rule extended to divorced and widowed
oouses in relation to matters occurring during the marriage.  However the reforming
legidation appears to refer to only current husbands and wives. One gpproach would be
to goply these provisons literdly in which case the common law rule of incompetence
would apply to ex-spouses whilst current spouses would be competent in the same
proceedings® This anomaly led English and New South Wales courts to conclude that
‘the datues must agoply mutatis mutandis to former spouses as wel as existing
spouses 8! 50 that the competency provisions must be construed as including a former
spouse after their divorce in relation to matters arising during the marriage.®?

This conclusion was not easily arrived a given the earlier decision of Shenton v Tylor®®
where the English Court of Apped was required to interpret the meaning of ‘husband

and ‘wifé in s 3 of the 1853 Act deding with maritd communications privilege. The
cae was a civil one againgt a widow to enforce a secret trust where the widow was
refusng to answer interrogatories on the bass of maritl communications privilege. The
Court held that as the privilege was created by satute, the plain words of the section did
not warant ‘extending the words of the section by condruction so as to include
widowers and widows and divorced persons.’4

That case can be diginguished on the basis that it was a civil case and dedt with a
datutory provison reaing to maritd communications privilege.  The New South Wales
Court of Apped in Commonwealth Director of Public Prosecutions v Smiles dso
diginguished it on the basis that s 407 of the Crimes Act 1900 (NSW) which made
spouses competent but not compellable was passed to ater the established common law
rues reating to incompetency of spouses which had adso applied to ex-spouses®
Further, adopting principles of statutory congdruction, a mgority of the court held that
the same words which appeared only once and applied to both competency and
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compdlability, made ex-spouses aso non-compdlable in rdaion to matters during ther
marriage.

The case was decided on essentialy datutory congruction grounds with little attention
to underlying rationdes. However after discussing the pogtion in Canada (which is not
based soldly on datute), Justice Handley noted that while there are powerful reasons
which have led the Canadian courts to hold that former spouses are competent
witnesses, the policy reasons for making former spouses compellable are not as strong.

There are many reasons why a divorced wife might prefer not to give evidence against
her former husband including residua affection, concern for their children and continuing
financia interests that might be prejudiced by a conviction. 86

Smiles did not ded with the goplication of the maritd communicaions privilege to
former spouses. That was expresdy considered in R v Ash®” where a divorced wife who
hed aready given evidence for the Crown in relaion to matters after the marriage was
sought to be cross-examined by the defence in relation to matters during the marriage.

After holding that the competency provisons extended to ex-spouses, Justice Hobhouse
was required to congder whether the maritl communications privilege in the proviso in
s 1(d) of he 1898 Act also s0 extended. His Honour did not consider Shenton v Tyler
decisve on this issue®  Although noting that Statutory construction would normaly
require that the same words in the same section be construed in the same sense, he was
able to tke a different gpproach to the proviso. In his Honour's view the proviso was
only meking cler tha the datute did not teke away any privilege that previoudy
exiged. As no privilege existed for ex-spouses at common law, nor was it conferred by
s 3 of the 1853 Act or the proviso itself, no privilege existed for ex-spouses.®

Given the narrow bass on which this case was decided, it is not decisve for those
statutory provisons that are drafted in a way that confers a statutory privilege™ rather
than as a proviso that preserves exiding privileges Even then, issues dill reman
whether the privilege should be extended to ex-spouses and whether it is desirable for
the same words to be condrued differently in ether the same section or different
sections of an Act®®  As discussed beow, some jurisdictions have darified these
matters.

D Couples Not Lawfully Married

Ealy datutory reforms make reference to ‘husband and ‘wifeé with no definitions
provided. However the cases cited earlier for the propostion thet a common law the
goousd incompetence rule only agpplied to lawfully married spouses were mogly
decided after legidation was enacted and are equally applicable here.®?
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In relation to the maritd communications privilege, there does not appear to be any
authority on point athough based on the gpproach in Shenton v Tylor,® it is unlikey
that it would be extended. A Canadian case based on legidation identicd to s 3 of the
Act of 1853 held that it did not apply to de facto spouses.**

[l RECENT STATUTORY REFORMS

The 20" century in England saw continuing developments leading to a high degree of
complexity®™® and cuminaing in a complete overhaul in the Police and Criminal
Evidence Act 1984 (UK).*® Mgjor reforms aso took place in Augtrdia in the later part
of the 20" century mostly following on from comprehensive reports of law reform
bodies®” Many of the reforms relate to the overriding approach to take to the spouse
witness's competence and compellability. However the range of persons within the
scope of the specid rules has been the subject of reform and continues to be so into the
21% century.

The ligt gpproach, which assgns competence and compellability by reference to a list of
offences or categories of offences, was adopted by most of the jurisdictions in Audrdia
in the early datutory reforms. However this gpproach has received criticism on the
bass tha the ligs ae ahbitrary, inconssent from doate to date and exclude
consideration of relevant issues®® Such great diversity could lead to anomalous results
and wide differences of opinion as to which crimes or categories should be specified.
By way of example as a 1976, the Victorian lig was confined to serious indictable
offences presumably on the reasoning that where the offence is grave the interests of the
soouses witness must give way. The Queendand list by comparison was confined to
predominantly smple offences, in this case presumably on the bass that if the offence
is mgsr;or, the witness spouse's interests will not be gravely affected and should give

way.

The lig goproach is ill in place in a number of jurisdictions, including United
Kingdom, Queendand and Western Audtrdia However an andyss shows that there is
now some condgtency in the lig of offences. Public policy it seems has favoured the
view that offences againgt children and domedtic violence offences warrant spousal
compellability. It reflects the lav's duty to protect vulnerable persons in society
paticularly where the nature of the offence means that the only probable witnesses are
within the family confines. It may dso be ‘a positive boon' 1% to a spouse to be directed
by the court that they have no dternaive but to tedtify therefore avoiding retribution or
the cruel conflict between persond loyaty and public duty.
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A discretionary gpproach has been adopted in vaious forms in the following
juridictions: Victoria, South Audrdia, Audrdian Cgpitd Territory, New South Wades
and recently Tasmanial®®  On this gpproach dl witnesses are competent and
compellable for the prosecution however the court has a guided discretion to excuse
otherwise compdlable withesses who come within defined categories. The discretion is
based on a balance of competing policy considerations.

[O]n the one hand the desirability of having al relevant evidence available to the courts
and on the other the undesirability in the public interest - that the procedures for enforcing
the crimina law should be alowed to disrupt marita and family relationships to a greater
extent than the interests of the community realy require; and that the community should
make unduly harsh demands on its member by compelling them, where the genera
interest does not require it, to give evidence that will bring punishment ypon those they

love, betray their confidences, or entail economic or social hardship. %

A review of the various jurisdictions shows that dthough some of the jurisdictions have
adopted the same overiding approach, there reman a number of differences,
particulaly as to the categories of witnesses covered by the specid rules and the
extenson beyond lawfully married spouses.

A United Kingdom

The reforms introduced by the Police and Criminal Evidence Act 1984 (UK) were based
subgtantidly on the proposds of the Crimind Law Revison Committee which
conddered that the previous rules on competence and compdllability unnecessarily
deprived the courts of the evidence of awife prepared to testify against her husband.*®*

The lig gpproach adopted in United Kingdom makes the spouse witness competent in
al cases but compellable only where there is an assault or injury on the spouse or
assault or sexua offence on a child under the age of 16.1%° The list has been criticised
firdly as being too limited in that it does not include serious offences againgt non
spouses or those over 16 and second, as being too inflexible in that offences may have
the same decription but ‘vary gretly in seriousness 1%

Section 80(5) expresdy provides that former spouses are compdlable as if the parties
had never been maried. The legidation refers to ‘husband’ and ‘wife, which are not
defined. Consequently it is likely that these terms will be interpreted in thelr drict sense
as a common law, to exclude al de facto couples. There is no prohibition against
comment about the falure of the spouse to tedtify nor is there any rule requiring the

102 Eyidence Act 1929 (SA) s 21 (as amended by Evidence Act Amendment Act (No2) (1983); Crimes

Act 1958 (Vic) s 400 (as amended by Crimes (Competence and Compellability of Spouse
Witnesses) Act 1978 (Vic)); Uniform Evidence Act 1995.

Australian Law Reform Commission, Evidence, Report No 38 (1987) [80]; Law Reform

Commission of Victoria, Spouse Witnesses (Competence and Compellability), Report No 6 (1976)
22; Mack, above n 71, 219, 220.

Eleventh Report, Evidence (General) Cmnd.4991, (1972) [143-157].
Police and Criminal Evidence Act 1984 (UK) ss80(1), (2A) and (3).
Creighton, above n 8, 35-6.
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judge to warn the spouse witness of his or her rights adthough that has been held to be
desirable.'®”

The maritad communications pivilege once provided by s 1(d) of the Criminal Evidence
Act 1898 (UK) has now been repealed.’®® It had been repedled in civil cases since 1968.
In recommending abolition the Law Reform Commissoners had argued that ‘it is
unredigic to suppose that candour of communication between husband and wife is
influenced today by the statutory provisions.’ 1%°

B Queendand

Queendand's current legidative gpproach to the spouse witness rules is to make the
soouse competent for the prosecution in al cases but only compellable for prescribed
offences!®  Those offences included those where the wife would have been ‘ competent
or compelale a common law. This phrase generated a number of judicid
interpretations but was probably adopted in an abundance of caution in light of the
uncertain state of the common law on this matter as discussed above'  The other
prescribed offences are offences againg children as listed in the schedule to the Act.
Most of these are in the nature of ‘child abuse offences® The same ariticisms of
limited scope and inflexibility, which were made in reation to the lig in the United
Kingdom, can be made here. Section 8(6) requires the presiding judge to advise the
spouse witness of their non-compellability, as is the practice & common law.!'® There
is no legiddive prohibition on comment on the spouse’s eection not to give evidence
where they are no compellable!**

The datutory privilege agang discloang maritd communications is pressrved in s 11
of the Act. Its terms and effect are Smilar to those of the English 1853 Act as discussed
above, except that it only gpplies to crimind proceedings. Section 8(7)(b) of the
Evidence Act 1977 (QId) darifies the reaionship between spousd compdlability and
the privilege, by providing tha ‘nothing in the section shdl affect the operation of
section 11'. Therefore a witness spouse giving evidence for the Crown, whether norr
compelable or compellable, could clam the privilege.

The range of persons covered by the spouse witness rues is essentidly the same as at
common law. Nether the Evidence Act 1977 (QId) nor any gpplicable legidation
contain a definition for wife or husband. Therefore former spouses were competent and
compdlable to the same extent as lawfully married spouses in respect of matters
occurring during the marriage. As to privilege, there is some doubt as to whether the
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privilege extended to former spouses. The cases of Shenton v Tyler'™® and R v Ash''®
both would suggest that it should not so extend. However as discussed above those
cases are digtinguishable in that the first was a civil case and both cases were decided on
a point of datutory condruction. Nether andyse the underlying rationde for the
privilege or the rdationship between the privilege and the competence and
compdlability rules.  Given the privilege and spouse witness rules have a shared
rationde and the undesrability of giving different meaning to the same words in a
datute, there is a good argument for construing s 11 to include former spouses.*!’ Other
juridictions have made the pogstion in reaion to former spouses clear, usudly
exduding them from the rules amhit}® In so far as the rules would apply to lawfully
married couples that are no longer in a dable relaionship, the Queendand jurisdiction
goes beyond what is necessary to satisfy the underlying rationde of the rules. However
in practice an edranged spouse may be less inclined to exercise those rights and
privilegesto the accused spouse’ s advantage.

Recent legidative changes modified a number of Queendand datutes that affect the
position of couples that are not lawfully married. The Discrimination Law Amendment
Act 2002 (QId) insarted a definition of spouse into the Acts Interpretation Act 1954
(Qld) which extends the meaning to de facto partners induding same sex partners®®
However as the Evidence Act 1977 (QId) refers to “husband’ and ‘wife it does not
goply. This omisson would seem to be ddiberate rather than an oversight. It reflects a
policy that no further exemptions should be made for non-compdldbility in favour of
increased evidence before the court. In 0 doing it fals to take into account societd
changes and the underlying rationae for the spousal rules.

The above concluson about present policy congderations is further supported by
proposed legidation before the Queendand Parliament that trests lawfully married
gouses the same as ordinary witnesses by removing non-compdlability and maritd
communications privilege’®®  This approach ignores dl historicd rationdes for the
goousd rules. It is ironic tha the changes are in legidation, which has as its objectives
the improvement of trestment of children in the crimind jusice sysem.** The
previous provisons dready had this effect, as a spouse was made compdlable in
relation to offences againgt children under 16. However in s0 far as the proposed
changes goply to dl offences, it may have the effect of causng indirect disadvantage to
the child because of the potentid damage to the reationship between the parents and
potential economic and emotional hardship should the parent get convicted.

For a short time in Queendand's legidative history non-compelability applied to
femde Aborigines'®  Aborigina traditiond marriages are not expresdy recognised in
the present legidation deding with spousa compelability and the present policy
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favoured by the government as discussed above indicates limitation on exemptions
rather than extension.

C Western Australia

The list approach adopted in Western Audrdia again only makes the spouse witness
compellable for defined offences'® However the list of offences goes beyond those
agang the spouse or a child and includes offences againgt the property of the spouse
and various drug and traffic offences. It would seem that a policy decison has been
made that these offences are of sufficient concern to the public interest that the fedings
and interests of the spouse witness must give way. However it may adso reved ‘the
time-honoured way of adding piecemed to the list’ when the occasion demands.*2*

Former spouses are made compdlable a dl stages of the proceeding.®  The
legidation refers to ‘husband” and ‘wifé which are not defined. Consequently it is
likely that these terms will be interpreted in their drict sense as & common law to
excude dl nontlawfully married couples. A judge is required to advise a non
compellable witness of their right not to give evidence1?°

Section 18 of the Evidence Act 1906 (WA) provides a privilege of communications
made to the spouse witness by the accused during the marriage. 1t gpplies to both civil
and cimind proceedings other than matrimonia causes and family proceedings. Unlike
S 9 no express reference is made to former spouses. The legidature may have assumed
on the basis of Shenton v Tyler'?’ that the statutory privilege did not so extend in any
cae. The other point of note is that, unlike the Queendand legidation, the
compdllability provisons prevail ass 18 is made subject to s 9.

It should be noted that the Law Reform Commisson of Wesern Audrdia has
consddered the discretionary approach. The Commisson thought the approach
ingppropriate due to the unpredictability of trid preparation in not knowing whether a
witness would be compdlable, the discretion being exercised in some cases by lay
justices of the peace and the discretion being exercised differently at the committd and
a the later trid.*%®

D Northern Territory

The Northern Territory has implemented a regime that ignores dl historica rationdes
for both the incompetence rule and maritd communications privilege. Pursuant to s 9
(5) of the Evidence Act 1930 (NT) the husband or wife of the accused is competent and
compellable to give evidence for the Crown in dl cases. Further, s 9(6) removes the
dautory marital communication privilege by providing that a husband or wife shdl be
compdlable to disclose communications made between the parties during the marriage.
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It would be merdly theoreticd to discuss whether the compelability and privilege
provisons extend to former spouses or de facto partners as the nature of a couple's
relaionship is irrdlevant for the purposes of the legidation. The public policy of having
dl rdevant information before the court clearly overrides any concessions to a witness's
fedings and interests.

E Victoria

The Victorian legidature was the first in Audrdia to introduce a discretionary gpproach
to compelability whereby the spouse witness is compellable in dl cases for the
prosecution but could gpply for an exemption in whole or pat from giving evidence
based on a number of factors. The 1978 amendments to the Crimes Act 1958 (Vic)'%®
Ubdantidly adopted the recommendations of the Victorian Law Reform
Commission.**®  This approach was fundamentally based on two premises, ‘firs that the
true test is the reaive importance of the public interest in obtaining the evidence and
second, the view that a method of determining compdlability by reference to the type of
offence is unsatisfactory’ *'  Section 400(3) identifies the competing interests that
must be bdanced by requiring that an exemption can only be granted where the
community interest in obtaining the subject evidence is outweighed by the likelihood of
damage to the relaionship between the accused and the witness and/or the harshness of
compelling the witness to give evidence. The concept of harshness would include the
emotiond, socid and economica consequences of being compelled to give evidencel®?
The nonexhaudive factors lised in s 400(4) which provide further guidance in the
exercise of discretion include the nature of the offence, the importance of the witness's
evidence in light of other evidence avalable, the rdationship between the witness and
the accused and any breach of confidence that would be involved.

Section 400 reflects the Commisson's conclusion that of the various réationdes for the
limited competence and compdlability rules, only two, the public policy of mantaning
dable maritd relationships and the avoidance of hardship to the spouse witness may
justify nonrcompdlability.’**  The relevant circumstance to consider is not only the
naure of the relationship in law but dso in fact®* In the case of a marriage that is
‘beyond sdvage the policy consderations which judify exemption will be ‘ether
absent or of negligible weight'.  This is dearly so where the marriage is terminated.
Consequently it was recommended and enacted that former sg)ouses are competent and
compellable a al stages and no provision for exemption is made.*

It was dso recommended that de facto spouses be alowed to gpply for an exemption.
There is no judtification given in the report as to why the exemption should be extended
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to this class of witness or to the other recommended classes of parents and children of
the accused.™®  Preumably it was because the twin justifications of stable family
rddationships and hardship apply equaly to those categories®” In any event the
legidature did not adopt the extenson of the exemption to de facto spouses but did
extend the exemption to parents and children.

In relation to maritd communicetions privilege, s 27 of the Evidence Act 1958 (Vic)
provides that the privilege aoplies only in civil proceedings  However a smilar
outcome for criminal proceedings is possble. Breach of confidence is one circumstance
to which the court may have regard in exercising its discretion to grant an exemption. '8
As an exemption may be granted in whole or part, a court could in its discretion grant
the spouse witness an exemption from disclosng communications made by the accused
in confidence®® This same outcome would be not be available to former spouses or de
facto spouses who cannot be granted any exemption from testifying.

In relation to procedural matters, the gpplication for exemption must take place in the
absence of the jury and the fact of making an gpplication or being granted an exemption
cannot be made the subject of comment to the jury by the prosecution or the judgel*°
Section 400(6) requires the judge to be satisfied that the witness is aware of his or her
right to goply for an exemption. A falure to expresdy advice the witness may be
grounds for an appedl but will not necessarily give rise to amiscarriage of justice !

More recently the Victorian Commisson consdered the adoption or reforming of the
Evidence Act 1995 (Cth) (Uniform Evidence Act) in Victoria'*® But for one
qudification, the Commisson recommended adoption of the competence and
compellability provisons'*®  That qudification rdlated to the extension of the rules to
de facto spouses, which the Commisson consdered was a broader policy issue
requiring further consideration.’** In that regard, it is notable that in legidation recently
introduced whose objects include the recognition of ‘the rights and obligations of
patners in domedtic reationships where there is mutua commitment to an intimate
persona relationship and shared life as a couple, irrespective of the gender of each
partner’,**> no amendments were made to the relevant provisons of the Crimes Act
1958 (Vic) deding with the spousdl rules of competence and compellability.
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F South Australia

In 1983, mgor amendments to the Evidence Act 1929 (SA) resulted in the remova of
maritd  communications privilege and the establishment of a new discretionary regime
for spousd compelability. Section 21 is smilar to the Victorian provison with a few
differences*®  Of most significance is the range of persons who may seek exemption
from compdlability, which extends to close relatives of the accused. Close rdative is
defined in the section to include a spouse, parent or child. Spouse is further defined to
include a putative spouse, that is, a de facto husband or wife who have been cohabiting
for 5 years or have a child together.**’

Former spouses are not expressy referred to in the provisons. However to the extent
that an argument based on the common law rules that spouse includes former spouses
could be made, the factors to which the court must have regard when granting an
exemption would generally exclude former spouses. Section 21(3) requires the court to
congder the risk of serious ham to the reationship between the witness and the
accused and the risk of serious harm of a materia, emotiond or psychologca nature to
the prospective witness. This risk will usudly be asent in divorced spouses. However
it has been commented that notwithstanding divorce, a former spouse may have residud
affection, concern for ther children and continuing financid interests that might be
prejudiced by a conviction.'*®

The discretionary regime in South Audrdia reflects a continued recognition of the
rationde of the desrability of mantaning dable adult relationships and has extended
this to the wider family rdationship. In extending the definition to putative spouses, the
legidature has been prepared to acknowledge present community attitudes and
practices. However it should be noted that the adoption of the putative spouse definition
over dternative de facto dfinitions reflects a conservative gpproach. It is only those de
facto couples of lengthy cohabitation or with children who will be treasted the same as
married couples for the purposes of the exemption.'*® This definition would potentially
cover couples to a traditiona Aborigind marriage that are not otherwise recognised.
The exiging definition does not extend to same sex de facto partners regardless of the
period of cohabitation. This issue a time of writing was presently under review by the
South Australian Government.**°

In relation to proceedings under the Family and Community Services Act 1972 (SA), s
245 provides that a wife and husband are competent and compellable both for and
againg each other. Husband and wife are broadly defined to incdlude a polygamous
marriage provided it was legd in the place the marriage was solemnised*®!  However, it
has been hdd that the exemption provisons in the Evidence Act 1929 (SA) will prevall
over these provisions 1>2
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The court is required to ensure that the witness is aware of his or her right to apply for
an exemption.’®®  Where the witness is incapable of understanding his or her right
because of age or mentd imparment, the court should condder an exemption without
the need for an application.’>* An application for exemption is made in the absence of a
jury, if any, and the fact of the gpplication or exemption must not be the subject of
comment or question by counsd or the judge in the presence of the jury.**®

Although the maritd communications privilege has been removed the court may dill
grant an exemption in reaion to tedifying as to such communications under s 21
Although breach of confidence is not a factor to be expresdy considered,™® in Trzesinki
v Daire,®" Prior J upheld a magistrate’s decison granting a wife an exemption from
tesdifying a to maitd communicaions because disclosure of  confidentid
communications was relevant to the risk of ham to the reationship between the wife
and the accused husband.*>®

G New South Wales, ACT, Tasmania, Federal Courts

After a thorough review of the law of evidence by the Audrdian Law Reform
Commission,®® the Commonwedth Government introduced the Evidence Act 1995
(Cth) which gpplies to dl federd courts and the courts of the Audrdian Capitd
Territory. The New South Wades legidature passed dmogt identicd legidation in its
Evidence Act 1995 (NSW) and more recently Tasmania followed suit with its Evidence
Act 2002 (Tas).1®°

1 Uniform Evidence Act

Section 12 of the Uniform Evidence Act provides that al persons are competent and
compdlable unless otherwise provided in the Act. However later provisons set up a
regime for particular classes of witnesses, which has fegtures of both the discretionary
and ligt gpproach. Under s 18 (subject to s 19) a court may, upon objection being made
by the witness, grant exemption to a spouse, de facto spouse, parent or child of an
accused'®! where there is a likelihood of harm directly or indirectly to the witness or the
relationship between the witness and the accused and the nature and extent of that harm
outweighs the desrability of having the evidence given.'®®> Section 18(7) lists matters
that the court must teke into account which are essentidly the same as the Victorian

153 Evidence Act 1929 (SA) s 21(5)(@). See R v C (1993) 60 SASR 467 and T v R (1999) 73 ALR
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legidation.®®® The court is to satisfy itself that an affected witness is aware of the effect
of the exemption provisions'® and must hear any objection in the absence of a jury, if
any.'®> A prosecutor is prohibited from commenting on the fact of an objection being
made, the decison of the court on the matter and the falure to give evidence by the
witness'®® A judge or other party may comment on that failure but cannot suggest the
falure was because the accused was guilty or the witness believed that the accused was

g.ﬂ |ty.167

Section 19 ligs offences where the witness is not dlowed an exemption and is therefore
completly compdlable. For the Commonwedth legidation, these relae to specified
offences againg children under 16 years of age and other acts of ‘domestic violence
under laws of the Audrdian Capitd Teritory. This reflects policy smilar to the ligt
juridictions that there are some offences where the public interest overrides dl other
considerations.®®

As to the categories of persons who may cam exemption, former spouses are clearly
excluded by the fact that an objection can only be made when the witness is within the
rdlevant category a the time when required to give evidence. De facto couples may
seek exemption where they fdl within the definition in the Dictionary Pat 1, which
requires cohabitation between a man and a woman on a genuine domestic basis. This is
a wider and less prescriptive meaning then that adopted in the South Audrdian
legidation.  In recommending this definition the Commisson noted that the task of
asessing the exigence of the required reationship was ‘difficult but managesbl€e.
However the term had been consdered and ruled on in a number of decisons of the
Adminisrative Appeds Tribund and Federd Court!®®  The Commisson aso
consdered the extenson of the exemption to other categories of witness concluding that
the dud rationde of mantenance of family gability and avoidance of hardship judtified
the extenson to parents and children of the accused. In reaching this concluson, the
Commisson further applied three practical criteria of: need for provison, effect on time
and cogts of trids, and ease of gpplication. These criteria further SJPOported the extension
to the de facto spouse, parents and children of the accused. However it was
concluded that the rationde of supporting family rdationships and the gpplication of
practical criteria did not support the extenson to ‘intimate persond reationships as
suggested by one dissenting member.1 "t

Clearly the adopted definition of de facto spouse does not extend to same-sex de facto
couples, regardless of the dability of that rdationship. The postion in New South
Wades has recently changed and is discussed below. There is dso some politicd
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disstisfaction in the Audrdian Capitd Territory as to the current status of same sex
couples that may result in further changesin that jurisdiction.”2

The Uniform Evidence Act definition may encompass traditiond Aborigind marriages.
The mgority concluded that the extendon should extend to this category however they
were not expressy dedt with in light of the forthcoming Report on Aborigind
Customary Law.'”® That report concluded that traditionally married persons should be
compdlable to give evidence for and aganst each other in crimind cases to the same
extent as persons maried under the generd law. Smilarly any privilege rdating to
maritd communications should extend equaly to traditiondly maried persons'’™
However the Commisson subsequently reported thet its recommendations had not been
the subject of comprehensive response or implementation a the federa leve.!™ No
changes were made to the relevant provisons of the Uniform Evidence Act arisng from
the recommendations. It may have been consdered thet the open definition of de facto
covered traditiond marriages.

Maritd communications privilege is not expresdy recognised in the Uniform Evidence
Act. However, under s 18(2)(b) a witness may object to and be given exemption from
gving evidence of a communication between the person and the defendant. This would
cover more communicaions than only those made ‘by’ the accused.!’®  The confidentia
nature of any disclosure is a factor the court is required to take into account in the
baancing exercise!’” As previoudy noted, comparable provisons in South Austrdia
have been used to grant exemption soldy for a communication between spouses!’®
However it is clear that the provisons should not be read down to incorporate any
common law presumptions or the old concept of marital communications privilege!”®

It should be noted that the dtrict compellability provisons in s 19 would preval over the
limited marital communications exemption that has been recognised under s 18.18°

2 New South Wales

In 2002, the New South Wales legidature introduced reforms to numerous pieces of
legidation to asImilae same-sex de facto rdationships  with  heterosexud
rdationships'®  The Dictionary Part 1 meaning of de facto was amended so that s 18 of
the Evidence Act 1995 (NSW) now extends to same-sex de facto Spouses.

Section 19 of the Evidence Act 1995 (NSW) specifies it own legidation that will prevail
over the s 18 exemption provisons. Its effect is smilar to the Uniform Evidence Act for
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the Audrdian Capitd Territory in 0 far as it ligs child abuse and neglect offences,
child assault offences and domestic violence offences. Reference is made to s 104 of
the Criminal Procedure Act 1986 (NSW) that sets up a separate regime for
compellability.'®?  For child assault offences and domestic assault offences within s 104,
a spouse of the accused is compellable for the prosecution subject to being excused by
the court. Before excusng the witness the judge must be satisfied of a number of
meatters. that the application for excusa has been made fredy by the witness, that the
witness's evidence is rdatively unimportant to the case or there is other evidence
available and that the offence is of a minor nature’®®  Proceduraly, the accused is to be
absent when the application is made but not his or her counsd, the judge has drict
recording requirements, the court may inform itsdf as it seems fit and no comment is
alowed asto the application or excusa by the judge or any party.'8*

Since 2002, the range of persons who could gpply for an excusa from compdlability
under s 104 has been extended.’®® Spouse in s 104(1) is defined to include a person with
whom the accused has a de facto rdationship within the meaning of the Property
(Relationships) Act 1984 (NSW). That Act clearly extends the meaning to same-sex de
facto couples, as it only requires a cohabitation of two adult persons who are not related.
A lig of factors is then further provided as guidance for the judge’'s determination.
Notably there is no prescribed length of cohabitation athough this is one factor the
judge may consider.18®

3 Tasmania

Prior to the commencement of the Uniform Evidence Act from July 2002%" the
Tasmanian legidature had made numerous amendments over recent years to the
compellability provisons of the now repeded Evidence Act 1910 (Tas) to ensure
certainty as to the range of persons covered.!’® Spouse was defined to include only
lanfully married spouses a the time of trid.'®® De facto couples are clearly excluded
by this definition, as are same sex couples and Aborigind marriages. Former spouses
were specificaly excluded under s 85(3A). The list approach was adopted in that
spouses were made noncompellable except for prescribed offences under s 85(7), s
85A and s 86. The fird two provisons generdly cover incest, sexua and assault
offences againg a child under 16 and assault offences againg the spouse or the property
of the spouse. Section 86 covered miscellaneous minor out-dated offences.

Section 94 of the repeded 1910 Act provided a marital communications privilege to
communication made by one spouses to the other during the marriage.  This has now
been usurped by the limited continuation of this privilege in s 18 of the Uniform
Evidence Act.
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No changes have been made to the definition of de facto from the origind Uniform
Evidence Act. Section 19 of the current legidation, like its New South Waes
counterpart, lists its own state legidation where no exemption can be clamed.

That list of offences is essantidly the same as that under the old legidation with the
excluson of s86 (minor out-dated offences).

v CONCLUSION

The early devdopment of the laws relaing to competence and compdlability of spouses
was dominated by decisons based on precedent rather than principle, erroneous
assumptions as to the law and assumptions about the marital relationship. By contrast
recent devedopments have been dominated by law reform reviews and legidative
changes. The mogt ggnificant features to emerge are the lack of uniformity between the
various jurisdictions and the role that policy plays. The lack of uniformity relates not
only to the approach taken generdly to the competence and compellability of specid
witnesses but dso as to the range or persons who will receive different trestment under
the law.

Some jurisdictions (Northern Territory and potentidly Queendand) have determined
that the public policy of having dl the evidence before the court outweighs al other
condderdtions. This has the advantage of cresting certainty in pre-trid preparation and
saving court time, as there are no questions of fact to be determined or any judicid
discretion to be exercised.  However it ignores higtoricad rationdes and more
importantly, modern rationdles for the rules. It aso potentidly raises increased
goplications for declarations of hodtility and contempt against unwilling witnesses.

At the other end of the continuum are those jurisdictions (Western Audrdia and
Queendand, a present), which recognise and adhere to the higtorica rationaes of the
rules making exception only for those offences tha the legidature has deemed it serious
enough to judify compelability. Despite earlier inconsstencies, a present there does
seem to be some uniformity in offences on the vaious ligds, being predominantly
offences againg children and domestic violence offences. However the list gpproach
remans an inflexible one and prone to arbitrariness from time to time. To the extent
that al persons within the defined category in law ae generdly non-compdlable,
regardless of ther gdtuation in fact, this gpproach goes beyond what is necessary to
satisfy the modern rationdes of avoidance of maritd dissenson and hardship.

The discretionary approach has the advantage of atempting to apply the spousa
compellability rules in a principled way to meet a number of the accepted rationdes. It
identifies the key factors, extrgpolated from the rationaes and competing policy
interests, which the cout mus condder in carying out the bdancing exercise in
granting an exemption from compdlability. Some jurisdictions have thought it prudent
to put beyond the court’s discretion sdected offences where other considerations, such
as protecting vulnerable members of society, demand compdlability (Tasmania and
Audrdian Capitd Territory). The discretionary gpproach works case-by-case rather
than making assumptions about the date of any given maritd relationship and the effect
compdlability may or may not havein relaion to any given offence.
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The categories of witnesses to be covered by the rules raise their own policy issues
including those of discrimingtion.  Some of these can be avoided by meking dl
witnesses compdllable regardless of ther relationship with the accused. No group is
discriminated againgt and the court is not deprived of any evidence. This is the
goproach taken in Northern Territory and potentidly Queendand, dthough it does
ignore the retionale for the rules.

If it is accepted that there is a continued rationde for the rules, the question is where to
draw the line. In addition to the rationale for the rule, practical matters such as proof and
court efficiency must be consdered and perhgps a compromise reached. Should the
category be defined by relevant factors and left to the court’s discretion or prescribed by
legd definition? Greater discretion suggests more court time in ascertaining relevant
facts. However a lig of legdly defined categories has potentid for a piecemed
approach. Cetanly the current preference in dl jurisdictions is the latter, with
arguments for extension left to law reform bodies, peer groups, and government policy.

There is a discernible trend in the 21% century in mogt jurisdictions, which provide
gpecid rules, to recognise that parties to a genuine de facto rdationship should have dl
the same rights and privileges as lawfully married couples However again there is lack
of uniformity as to the meaning of the teem ‘de facto' and the extent to which it
accommodates same sex relationships and Aborigina marriages.

It is disgppointing that on such an important issue as spousa compdlability there is
such a lack of uniformity throughout Audrdia However in many ways this is to be
expected given the competing public and private interests that need to be badanced in
this area and the sendtive nature of the topic. It is clear that in the future, the continued
socid or legd need for rules for specid categories of witnesses will require examingtion
from time to time  Furthermore the categories of witnesses, offences and relevant
factors in exercisng discretion (where there is one) will require review to meet that
continued need.  Notwithgtanding these rules in their various forms have been in
exigence for many centuries, their scope and extent remain flexible to meet changes in
socid practices, vaues and atitudes subject only to the practicdity of implementing the
regime and government policy.
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