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SENTENCING ABORIGINAL OFFENDERS IN
QUEENSLAND: TOWARD RECOGNISING
DISADVANTAGE AND THE
INTERGENERATIONAL IMPACTS OF
COLONISATION DURING THE SENTENCING
PROCESS

CAROLYN HOLDOM®

The ongoing issue of Aboriginal disadvantage, particularly the overrepresentation of
Aboriginal people in Queensland prisons warrants a change in sentencing practices and
outcomes. There is a current failure by Queensland courts to properly account for the systemic
disadvantage suffered by Aboriginal Australians during the sentencing process. Given the
intergenerational impacts of colonisation and an arguable new generation of institutionalised
Aboriginal children in Queensland, consideration of the effects of colonisation is still largely
relevant today. The recent High Court cases of Bugmy v The Queen! and Munda v Western
Australia? provide little assistance in this area. With the requirement that there be evidence of
a link between the offender’s disadvantaged background and the offending behaviour, a higher
burden is placed upon the offender to have their background of disadvantage considered. The
law in Canada is influential and could assist Queensland in recognising the effects of
colonisation during the sentencing process, in light of the Bugmy and Munda decisions.
Further, a broader range of culturally appropriate sanctions should be made available to
Queensland judges in order to effectively address this disadvantage brought about by the
process of colonisation.

| INTRODUCTION

Aboriginal members of the community are largely overrepresented in all aspects of the criminal
justice system.® The disadvantage that is experienced by Aboriginal Australians as a result of
colonisation remains an overwhelming problem in Australia. At the sentencing level,
recognising Aboriginal disadvantage in sentencing is an immensely complex and difficult task.
It is perhaps not surprising that Queensland Judges have had difficulties taking Aboriginality
into account, having to reconcile the intergenerational impacts of the post-colonial experience
with individualised justice. Aboriginal Australians remain a greatly disadvantaged group in
Australia. * Indeed, the disparity between non-Aboriginal and Aboriginal Australians is
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apparent in society and has been highlighted by numerous reports, such as the Royal
Commission into Aboriginal Deaths in Custody (‘RCIADIC”)® and importantly, the Bringing
them Home Report.® One such disparity is the number of Aboriginal Australians in
incarceration compared to non-Aboriginal Australians.” The underlying causes of Aboriginal
offending and Aboriginal overrepresentation in prison lies in socio-economic disadvantage,
which is a consequence related to the experience of colonisation.®

The policies and practices associated with the Stolen Generation® are an aspect of colonisation,
a process including the appropriation of land, the frequent, forcible removal of children, and
active and systemic efforts by governments to suppress Aboriginal culture including language
and rituals.1® Despite the disastrous effects that these policies have had, their impact has rarely
been considered when sentencing Aboriginal offenders from the Stolen Generation.'! Indeed
Australian courts have been reluctant to accept that Aboriginality per se is a mitigating factor,2
with the High Court of Australia recently losing a rare and important opportunity to reconsider
Aboriginal disadvantage and the intergenerational effects of colonisation in sentencing.
While the Bringing Them Home Report outlines the devastating consequences of the child
removal policies associated with colonisation, to date the findings of the report have not been
considered to their full potential as a means of informing courts of the impacts of colonisation
when sentencing an Aboriginal offender. Given the intergenerational experience of the Stolen
Generation, the effects of those child removal policies remains highly relevant. It has been
suggested that the loss of identity experienced by Stolen Generation children continues to be
experienced by many Aboriginal children in Queensland who are removed from their families
and placed in foster care today.* This loss of identity is said to be compounding the
intergenerational issues, ‘paving the way for yet another generation of institutionalised
children’.*®

This paper will consider the intergenerational impact of colonisation and the policies and
practices experienced by the Stolen Generation, and alongside a consideration of Aboriginal
disadvantage, it will consider how these factors impact on sentencing. While some have argued
that the sentencing process is ‘not a tool for the attainment of social justice’,'® conversely, it
should not be a tool for the attainment of injustice. In considering the intergenerational impacts
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of colonisation, patterns of disadvantage experienced by Aboriginal Australians can be
recognised and sentences adjusted. In light of the Bugmy'” and Munda®® decisions, this article
will consider how Queensland courts can take into account the intergenerational impacts of
colonisation, particularly policies of child removal and the ramifications that they have had on
the Indigenous community. It will do so by delving into Canadian case law and utilising what
the Canadian Supreme Court had to say about considering the context of systemic disadvantage
as a background factor. Further, it will analyse how ‘Gladue reports’® can be utilised in
Queensland in conjunction with Community Justice Groups (‘CJGs’). Lastly, it will consider
the need for Queensland to fund culturally appropriate sanctions so as to provide Queensland
judges with more sentencing alternatives that are capable of addressing the systemic issues that
exist within Aboriginal Australian societies.

] BACKGROUND

Despite only making up 2.5 per cent of the nation’s population, Aboriginal and Torres Strait
Islander (‘ATSI”) people now make up approximately 28 per cent of the prison population in
Australia.?® In Queensland, the daily average imprisonment rate of ATSI people is 1855
prisoners per 100 000 adult population, with 23 per cent of the Queensland adult prisoner
population comprising of ATSI people.?! The RCIADIC has underscored the significant
incarceration rates of Aboriginal people, stating that the reason for the increased deaths in
custody was not because Aboriginal people were simply more prone to dying in custody,?? but
rather because ‘too many Aboriginal people are in custody too often’.?® However, since the
RCIADIC report was released in 1991, ATSI incarceration numbers have increased. Between
2000 and 2010, the imprisonment rate increased by 59 per cent for ATSI women and 35 per
cent for ATSI men, Australia wide.?* Between June 2013 and June 2014, the imprisonment rate
of ATSI males increased by 6 per cent and the number of ATSI females in prison increased by
15 per cent.?® In 2012-13 it was found that the daily average of Aboriginal and Torres Strait
Islander juveniles in detention was 454, compared with 329 non-Indigenous youth. The
RCIADIC outlined that a significant contributing factor was the social, economic and cultural
disadvantage experienced by Aboriginal people in Australian society, 2® with Aboriginal
offending frequently linked with disadvantage associated with the offender’s Aboriginality.?’
Scholars have often identified that one result of this disadvantage is that Aboriginal people
remain largely overrepresented in all aspects of the criminal justice system, 2 with
disadvantage remaining a major cause for this overrepresentation in prison.?® Indeed, in its
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2014 report, the Productivity Commission found that justice outcomes were continuing to
decline for ATSI, with adult imprisonment rates worsening and no change in the high rates of
juvenile detention.*°

While Aboriginality does not equate to disadvantage, it is well known that disadvantage is
endemic in Aboriginal societies.®! The Australian Bureau of Statistics (‘ABS’) has found that
Aboriginal Australians are disadvantaged across more socio-economic areas than non-
Aboriginal people.? For example, a lack of education and employment, high contact with the
criminal justice system, alcoholism and alcohol-related offences are common themes
surrounding Aboriginal people.® In addition, many Aboriginal Australians experience much
lower access to basic needs such as food, shelter and medical services.3* According to Don
Weatherburn, surveys of the New South Wales prison population show that Aboriginal
prisoners are less likely than non-Aboriginal prisoners to have completed year 10, are more
likely to have been unemployed in the six months prior to being imprisoned, are more likely to
have been sentenced to detention as a juvenile and are also more likely to have been previously
incarcerated in adult prisons.® Scholars have often stated that hardship can increase with
criminalisation as the latter results in the offender becoming alienated from the community.%
Imprisonment can also worsen the disadvantage experienced by Indigenous offenders by

‘perpetuating their cycle of poverty, subordination and marginalisation”.®’

The experience of the Stolen Generation is again unique to Aboriginal Australians,®® and the
disadvantage that resulted from the policies has been well known since the findings of the
National Inquiry into ‘the Separation of Aboriginal and Torres Strait Islander Children from
their Families’ was published. These findings comprise the Bringing them Home Report.®® The
Bringing them Home Report provides detailed accounts from children removed from their
homes and the circumstances under which they were removed as part of government policies
that came out of the colonisation process.*° The Aboriginal people affected by the child
removal policies are commonly known as the ‘Stolen Generation’. The objective of such
policies was to absorb Aboriginal children into white society.** Therefore, not only were the

%0 Productivity Commission, Overcoming Indigenous Disadvantage: Key Indicator’s 2014 (2014)
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children’s Aboriginality not positively affirmed, but they were often punished or vilified
because of their race.*? Further, because children were often told that their families had rejected
them, or had died, they were consequently cut off from their cultural and familial roots and as
part of an institutionalised life, were frequently abused.*® The adverse impact of the policies
has long been recognised in Australia,** having caused ‘intergenerational trauma’,*> however
Queensland courts have not adequately utilised the Bringing them Home Report and the
evidence it provides of the adverse impacts that colonisation has had.

Dodson and Hunter, looking into the experience of the Stolen Generation, utilised the National
Aboriginal and Torres Strait Islander Survey (‘NATSIS’) and found that being a member of
the Stolen Generation, directly or indirectly, was highly linked with frequency and prevalence
of arrest.*® It is clear that the policy and practices that resulted in the forcible removal of
children is a large contributor to Aboriginal disadvantage, with those who had been removed
experiencing more disadvantage than those who had not. For example, removal from family
has been associated with higher rates of emotional distress, depression, poorer physical health
and higher rates of smoking and use of illicit substances.*’ Removal from family has also been
associated with lower education and employment levels, with the effects of removal having a
trans-generational impact.*® Family disruption has been said to be critical in influencing high
rates of arrest among Indigenous Australians.*® Edney argues that one consequence of the
policy was the subsequent involvement of Indigenous Australians in the criminal justice
system.®® The forcible removal of children from their homes had damaging effects on those
children with the resulting socio-economic disadvantage often leading to offending
behaviour.>! The policies have underpinned an intergenerational cycle of removal,>® with the
policies and practices of the Stolen Generation mirrored in today’s child removal policies and
practices.® Indeed, in 2008, the ABS found that Indigenous Australians who had experienced
removal from their family were more likely to have had contact with the criminal justice system
and to have been incarcerated compared to those who had not been removed.** Many accounts
from such removed children reported physical, sexual and psychological abuse.> Such abuse
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to Indigenous Overrepresentation in Prison?” (2007) 40(3) Australian and New Zealand Journal of Criminology
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Justice Bulletin 1.
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was found to have had consequent impacts on physical and mental health often leading to
substance abuse and imprisonment.>® Patterns of removal still exist to date and are having a
perpetuating impact on Aboriginal Australians that should be considered at sentence. The
experience of the Stolen Generation would be able to assist in the task of sentencing Aboriginal
offenders today who have been removed from their homes as a result of Child Protection
legislation in Queensland.

1l OPENING THE DOORS TO RECOGNISING ABORIGINALITY IN SENTENCING: NEAL V THE
QUEEN

Neal v The Queen® (‘Neal’) was the first Australian landmark case in terms of sentencing
Aboriginal offenders. It opened the doors for the consideration of Aboriginality in sentencing,
but also placed emphasis on the importance of individualised justice without taking into
account the collective Aboriginal experience when sentencing an Aboriginal offender. The
court considered that such an approach would appear racist and that also the process would not
remain individualised. Since Neal, the courts have recognised that sentencing Aboriginal
Australians should avoid racism and unequal treatment.®® In Rogers v R,*® Malcolm CJ
affirmed the sentencing principles formulated by Justice Brennan in Neal. He stated that
differential approaches to sentencing in the case of Aboriginal Australians would be
discriminatory.®°

In Neal, an Aboriginal man, was convicted of one charge of unlawful assault by a Cairns
magistrate who sentenced him to two months imprisonment with hard labour.%! Neal appealed
to the Criminal Court of Appeal which imposed a higher sentence. The appeal then came before
the High Court of Australia. The High Court focused on equality in sentencing with Brennan J
stating that ‘[t]he same principles are to be applied, of course, in every case, irrespective of the
identity of a particular offender or his membership of an ethnic or other group.’®? Brennan J
also went on to say that ‘[b]ut in imposing sentences courts are bound to take into account in
accordance with those principles, all material facts, including those facts which exist only by
reason of the offender’s membership of an ethnic or other group.’%® Accordingly, offenders are
sentenced on an individualised basis where all factors relevant to the individual are taken into
account.5 Brennan J considered whether the explanation for Neal’s conduct could be attributed
to ‘emotional stress’.%®> He went on to say that ‘emotional stress, which accounts for criminal
conduct, is always material to the consideration of an appropriate sentence’.%® He referred to
the sentencing remarks of Dunn J of the Supreme Court of Queensland who had made
allowances for the fact that ‘special problems exist in Aboriginal communities’.®” Brennan J
considered emotional stress to be a mitigating factor, although he noted it did not excuse the

%6 |bid.

57(1982) 149 CLR 305.

%8 See, eg, Rogers & Murray v The Queen (1989) 44 A Crim R 301, 307; R v Minor (1992) 79 NTR 1, 12; DPP v
Terrick (2009) 24 VR 457.

59(1989) 44 A Crim R 301.

80 Ibid 307.

81 Ibid 306.

52 Neal v The Queen (1982) 149 CLR 305, 326.

8 Ibid.

54 As stated in Wong v The Queen (2001) 207 CLR 584, 611. However that case was not about the sentencing of
Aboriginal offenders, with the principle being one of general application.

% Neal v The Queen (1982) 149 CLR 305, 324.

% Ibid.

57 Ibid.
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conduct of the offender altogether. ®® Murphy J in Neal referred to the racial relations
underpinning the case. He observed that Neal was placed in an inferior position because of his
race and considered that the courts should have taken this into account as a mitigating factor.®®
He discussed Aboriginal grievances observing that Aborigines were treated with ‘arrogant
superiority’ and ‘considerable brutality’.”® It should be noted, however, that Neal emphasised
that Aboriginal status on its own does not warrant any reduction in sentence,’* and further,
courts have stated that an application of the principles in Neal do not require there to be a
reduced sentence.’? Hopkins has argued that while a reduced sentence is not required, the
decision can be understood as requiring consideration of an offender’s Aboriginality and how
it may impact upon the sentence to be given.”® He argues that while the considerations in Neal’s
case related to historical, socio-economic and psychological disadvantage, the case also applies
to all Aboriginal Australians who are entitled to have their Aboriginality considered.’

v THE FERNANDO PRINCIPLES AND APPLICATION IN SUBSEQUENT CASE LAW

Since Neal, courts have often taken Aboriginal disadvantage into account in sentencing,
specifically identifying mitigating factors of socio-economic circumstances and alcohol
abuse.” In 1992 the Supreme Court of NSW in R v Fernando (‘Fernando ’),”® sought to clarify
the law and address the issue of how Aboriginal offenders ought to be sentenced. The case
was greatly influenced by the findings of the RCIADIC’” and set out various principles that
were applicable to sentencing an Aboriginal person. In that case, the offender, Fernando, had
stabbed his previous de-facto partner causing serious wounding. Fernando had a limited
education and had been removed from his family to live in a racially divided community where
he experienced socio-economic hardship. The offending was linked with alcohol abuse, as were
his numerous prior offences. The court emphasised that sentences for violent crimes should
reflect the seriousness of the crime,’® however it also considered the circumstances of the
offender. Fernando considers various precedential cases including R v Yougi,”® in which it was
said that failing to acknowledge the social difficulties faced by Aboriginal Australians would
be ‘wrong’, as they have had heavy stresses placed upon them, which has consequentially lead
to alcohol abuse and violence.® It also considered R v Friday®! where the defendant was held
to be a ‘victim of the circumstances in which life had placed her’.®2 In recognising Aboriginal

% |bid 325.

% |bid 319

0 Ibid 317.

" Ibid 326.

2 See, eg, R v Wurramara (1999) 105 A Crim R 512, 522.

8 Anthony Hopkins, ‘The Relevance of Aboriginality in Sentencing: Sentencing a Person for Who They Are’,
(2012) 16(1) Australian Indigenous Law Reporter 37, 39; see also Richard Edney, ‘Just Deserts in Post-Colonial
Society: Problems in the Punishment of Indigenous Offenders’ (2005) 9 Southern Cross University Law Review
73.

" 1bid.

5 Juli v The Queen (1990) 50 A Crim R 31; Rogers & Murray v The Queen (1989) 44 A Crim R 301; R v Friday
(1984) 14 A Crim R 471; R v Bulmer (1986) 25 A Crim R 155.

76 (1992) 76 A Crim R 58.

7 Anthony, above n 36, 456-7.

8 R v Fernando (1992) 76 A Crim R 58, 64.

9 Regina v Yougi (1987) 33 A Crim R 301.

8 |bid 304.

81 (1985) 14 A Crim R 471.

82 (1985) 14 A Crim R 471, 472.
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disadvantage in the sentencing process, Wood J in Fernando outlined various principles,
including the following:®

(a) that the same sentencing principles apply in every case, however courts should not
ignore facts which exist only by reason of the offender’s membership of an ethnic or
other group;

(b) Aboriginality is not necessarily relevant to mitigating punishment, but rather it explains
the offence or the circumstances of the offender;

(c) issues of alcohol abuse and violence go ‘hand in hand with aboriginal communities’;

(d) where alcohol abuse reflects the socio-economic circumstances of the offender’s
background it should be taken into account as a mitigating factor as it involves
recognition by the courts of the ‘grave social difficulties faced by those communities
where poor self-image, absence of education and work opportunity and other
demoralising factors have placed heavy stresses on them, reinforcing their report to
alcohol’;

(e) in sentencing Aboriginal offenders courts must avoid racism, paternalism or collective
guilt;

(F a lengthy term of imprisonment may be particularly harsh on an Aboriginal offender
who has come from a deprived background or is disadvantaged by reason of socio-
economic factors of who has little experience of European ways; and

(9) full weight should be given to the public interest in rehabilitation and thus the avoidance
of recidivism.

From the above principles, several things become apparent. One is that Aboriginality per se is
not a mitigating factor, nor is it necessarily relevant to mitigation, and like all offenders,
Aboriginal offenders are to be sentenced on an individual basis. However, notwithstanding
that, Aboriginality is a significant consideration and can assist in explaining the offender’s
culpability and the subjective circumstances of the offender. Furthermore, the Fernando
principles recognise that alternative sanctions are required so as to avoid lengthy terms of
imprisonment, which may be unduly harsh upon an Aboriginal offender, as well as to uphold
the public interest in rehabilitation. This latter point will be discussed in detail below.

Other state courts in Australia have subsequently adopted the Fernando principles.®* However,
many have argued that Fernando has been misunderstood or misapplied.® For example, it has
been stated that Fernando does not apply in cases where the offender does not come from a
remote Aboriginal community.® Some have argued that this is a misapplication of the case,’
yet this assumption has influenced some subsequent jurisprudence.®® One oft cited case on the
matter is the case of R v Ceissman,®® in which the New South Wales Court of Criminal Appeal
considered the fact that the defendant was not from a remote community, and therefore prison

8 R v Fernando (1992) 76 A Crim R 58, 63-4.

8 R v Stone (1995) 84 A Crim R 218, 224; R v Bashford [2007] NSWSC 1380, [45]-[46]; R v F.A.P. [2007]
NSWSC 905, [39]; Waters v The Queen [2007] NSWCCA 219, [39].

8 See, eg, Hopkins, above n 73.

8 R v Ceissman (2001) 119 A Crim R 535, R v Morgan (2003) 57 NSWLR 533, 539; R v Newman (2004) 145 A
Crim R 361; R v Simpson (2004) 145 A Crim R 361, 376 and 378, See also R v Fernando (1992) 76 A Crim R 58
(Batt J); cf R v Smith [2003] SASC 263, [62]; Waters v The Queen [2007] NSWCCA 219 [39], Police (SA) v
Abdulla (1999) 106 A Crim R 466, 472; see generally Anthony, above n 51, ch 6.

87 See, eg, Martin Flynn ‘Fernando and the Sentencing of Indigenous Offenders’(2004) 16(9) Judicial Officers
Bulletin 67; Edney, above n 10; Hopkins, above n 73; John Nicholson ‘The Sentencing of Aboriginal Offenders’
(1999) 23 Criminal Law Journal 85.

8 Anthony, above n 51, ch 6.

89 (2001) 119 A Crim R 535.
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could not be seen as being unduly harsh, and further that the defendant was only of part-
Aboriginal descent. In taking those factors into account, the court held that Fernando did not
apply.®® In R v Newman, R v Simpson®! the court also found that Fernando applied only where
defendants were from a remote community, with the defendant Fernando coming from Namoi
Reserve at Walgett.%? In both Ceissman and Newman and Simpson, the courts placed more
weight on the seriousness of the offence.®® In R v Morgan,® the court again accepted that
because the defendant was not from a remote community Fernando did not apply.* In the
South Australian case of R v Smith,% it was stated that Fernando is not restricted to ‘traditional’
Aboriginals.”” In other South Australian cases, it has been held that Fernando has a broader
application, and applies not only to Aboriginal Australians living in remote communities, but
also to urban communities also. Nicholson has argued that remoteness is irrelevant to
mitigation on the basis of Aboriginal disadvantage because of post-colonial post-traumatic
stress experienced by all Aboriginal Australians.®® These cases illustrate differences in the
application of Fernando between States and Territories.

The fact that courts have more recently started placing more emphasis upon the seriousness of
the offence and considerations of deterrence, particularly in relation to violent offences, is
illustrative of the move away from the Fernando principles.®® This has caused courts to look
away from considerations of culpability and alternative sanctions.'® Further, courts have also
found that Fernando principles are of little application when the offender has a serious prior
criminal history with similar offences.'% In the ACT, the Supreme Court held that Fernando
was not relevant to property offences, only offences of violence involving alcohol use.'®® More
onerously, the NSW Supreme Court has held that to apply, Aboriginal disadvantage must be
exceptional. 1° With each jurisdiction applying Fernando differently, the application of
Fernando and Neal, and the relevance of Aboriginality in sentencing had become exceptionally
unclear. The recent cases of Bugmy v The Queen (Bugmy)*® and Munda v Western Australia
(Munda), % have clarified this issue.

Vv BuGMY vV THE QUEEN AND MUNDA V WESTERN AUSTRALIA — WHAT THE HIGH COURT
HAD TO SAY

In Bugmy®” and Munda'® the High Court was given an opportunity to clarify the relevance of
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the disadvantaged background of an Aboriginal offender and the effect of the policies and
practices of the Stolen Generation to the sentencing task. Both cases involved prosecutorial
appeals against the original sentences on grounds of manifest inadequacy. In both cases, the
respective Courts of Appeal upheld the appeals by the Crown and thus the appellants
subsequently appealed to the High Court of Australia. The Bugmy and Munda cases emphasise
the importance of individualised justice, rejecting the application of different approaches to
sentencing for Aboriginal offenders. % Both Munda and Bugmy had experienced social
deprivation and great disadvantage in their lives. The cases do not state whether Munda or
Bugmy are from the Stolen Generation, or whether they had parents that had been removed.
Despite their clearly disadvantaged and troubled backgrounds however, it has been argued that
the cases provide little guidance for sentencing Aboriginal offenders.!'° Indeed, the cases do
not address the issue of Aboriginality of itself, nor do they address the effects of colonisation,
including the policies and practices of the Stolen Generation.

William Bugmy pleaded guilty to assaulting a correctional officer and grievous bodily harm
with intent after he threw a billiard ball, hitting the correctional officer’s eye. Bugmy grew up
in an Aboriginal household wrought with violence and abuse. He received little education, was
unable to read or write and began to consume alcohol and illicit drugs at the age of 13. He had
witnessed his father stab his mother 15 times, had a juvenile criminal record from the age of
12 and was regularly detained in detention centres. Bugmy spent most of his life in correctional
institutions and had a history of attempting suicide. He also had a history of head injury and
auditory illness, related to either alcohol abuse or schizophrenia.!!!

In Bugmy, the High Court looked at whether the NSW Criminal Court of Appeal (‘NSWCCA”)
was correct in resentencing the defendant, despite not finding any manifest inadequacy.
Further, the Court looked at the relevance of an offender’s background of social deprivation.
While the majority of the High Court!!2 in Bugmy held that a background of social deprivation
was a relevant factor to be taken into account in sentencing, they stated that in accordance with
Neal, the ‘weight to be afforded to the effects of social deprivation in an offender’s youth and
background is in each case for individual assessment’.}'® The High Court ultimately found that
the NSWCCA failed to determine that the sentence was manifestly inadequate.'** The authority
to substitute a sentence is only engaged when the court is satisfied that the sentencing judgment
miscarried by imposing a sentence that was manifestly excessive or inadequate.**®

The Court in Bugmy importantly found that the effects of a deprived background do not
diminish over time or with a lengthy criminal history.*'® This statement could be applied to the
stolen children effect, with child removal policies today mirroring the Stolen Generation.!’
The lingering intergenerational impact of colonisation and child removal policies that came
with it can thereby be seen to not diminish over time. The majority of the High Court found
that such a deprived background should be given full weight in the consideration of a
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sentence.'® The High Court also stated that subjective factors are to be applied no matter the
race of the offender, again reiterating the importance of individualised justice and equal
justice.!!® The majority stated that in sentencing an Aboriginal offender there is no warrant to
apply a method of analysis different to that which is applied when sentencing a non-Aboriginal
offender. 2 They went on to say that no account should be given to the high rate of
incarceration of Aboriginal people when sentencing an Aboriginal offender, as taking such a
factor into account would go against the notion of individualised justice.?! Further, the
applicable legislation, section 5(1) of the Crimes (Sentencing Procedure) Act 1999 (NSW),
does not direct a judge to give any special allowances to Aboriginal offenders.?? The High
Court then stated that an offender’s background does not always give rise to mitigation of a
sentence, especially where the disadvantaged background has led to violent behaviour which
in turn warrants more account to be given to community protection.!?

The majority in Bugmy considered two Canadian Supreme Court cases, R v Gladue?*
(‘Gladue”) and R v Ipeelee!? (‘Ipeelee’), but distinguished them from the present case. In the
case of Gladue the Supreme Court stipulated that it would be necessary for a judge to take
judicial notice of systemic factors when sentencing an Aboriginal offender.'?® The Court in
Ipeelee!?’ then stated that Gladue principles applied to all offences, including violent ones and
that systemic factors relating to Aboriginal offenders must be taken into account in every
case.*?® However the High Court in Bugmy made the distinction that the Criminal Code of
Canada®® instructed sentencing judges to take into particular account the circumstances of
Aboriginal offenders, something that no sentencing legislation in Australia does.**® The High
Court rejected defence counsel’s submission that judicial notice be taken of the systemic
deprivation suffered by Aboriginal offenders, as doing so would, again, go against individual
justice.*®! In addition, the High Court stated that it would be necessary to point to material that
would establish that the Aboriginal offender has a disadvantaged background.!

As a result of the judgment in Bugmy a number of conclusions can be drawn. Firstly, Bugmy
clarifies that there is no distinction between Aboriginal Australians living in urban societies
and those living in rural or remote places, as both are the subject of ‘grave social difficulties’.*3
Thus, the Fernando principles can be said to apply to all Aboriginal offenders, no matter their
location. Secondly, issues of disadvantage are to be given full weight, however the principles
of Neal stand; that the individual offender is to be sentenced on an individual basis. Thirdly,
the High Court has importantly found that social deprivation does not diminish over time, nor
does it diminish with the commission of other offences. The High Court has also stated that

evidence is necessary to prove that the offender has a disadvantaged background. Furthermore,
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while the court did state that incarceration rates are not a factor to be taken into account, giving
full weight to backgrounds of social deprivation could decrease the number of Aboriginal
Australians in prison.** One further important fact that emerged from the judgment of the High
Court was that judicial notice of systemic disadvantage cannot be taken.

135 136

The case of Munda,*** while less helpful than Bugmy,*>° was somewhat informative. Ernest
Munda, a ‘traditional Aboriginal man’,*" was convicted of the manslaughter of his de facto
partner. At the time, he was the subject of a lifetime violence restraining order and had a long
criminal history. As a child, Munda was exposed to the negative influences of alcohol and
family violence. He had a history of alcohol and cannabis use and only attended school until
year ten. He had been unemployed for four years at the time of the offence.'®

The majority of the High Court in Munda®*® focused on issues relating to principles of
sentencing, placing emphasis on the need to balance subjective circumstances relevant to moral
culpability with seriousness of the offence.*® Munda also turned upon technical sentencing
issues and found that there was no error in the Western Australian Court of Appeal’s (“WACA”)
decision.}*! The WACA performed the relevant task of balancing the subjective circumstances
with the seriousness of the offence and as such, the High Court did not allow the appeal.'#?
They stated that given the maximum penalty of 20 years and the brutality of the offence, the
original sentence was manifestly inadequate.*® The majority judgments in Munda®** were of
little assistance when it came to the issue of the relevance of Aboriginality in sentencing,
however the dissenting judgment by Bell J was helpful.1*> Numerous comparable past cases
were presented to the High Court by the appellant, which indicated a range for appropriate
sentences previously given for the offence. Bell J examined this case law in great detail and
considered that in light of these past cases, the WACA failed to find an error in consideration
of background factors or a departure from the range of sentences for the offence.'# Indeed, she
stated that the original sentence was consistent with the cases presented to the court.}*” The
majority however, stated that mitigating factors should not lead to the imposition of a penalty
out of proportion to the seriousness of the offence.*® They went on to say that it would be
contrary to Neal to view Aboriginal offending as systemically less serious and that to accept
that Aboriginal offenders are less responsible would be to ‘deny Aboriginal people their full
measure of human dignity’.1*® Further, they said that a victim of an Aboriginal offender should
not be less deserving of the protection of the criminal law.>

Neither case considers the effects that colonisation or policies that lead to the Stolen
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Generations, had on Aboriginal people. Colonisation and, with it, dispossession have caused
Aboriginal people to lose their identity and culture, regardless of whether they come from a
deprived background of alcoholism and violence.'® While it is disappointing that the High
Court has not taken the opportunity to properly consider the issue of Aboriginality in
sentencing, there has been some useful clarification on the existing case law. There remains
however, no clarification on how courts should sentence Aboriginal offenders who have been
affected by the colonisation process and removed from their home, either as a direct result of
Stolen Generation policies or as a result of Child Protection policies today.

Vi RECOGNISING THE INTERGENERATIONAL IMPACTS OF COLONISATION DURING THE
SENTENCING PROCESS

The High Court has already noted that evidence is necessary to draw a link between the
offender’s disadvantaged background and the offending behavior, with judicial notice of
systemic disadvantage not to be taken.®? How then, can the effects of colonisation be
recognised during the sentencing process given the judgments of Bugmy and Munda? It has
already been established that the policies leading to the Stolen Generation had grave
consequences for Aboriginal Australians, causing intergenerational trauma and disadvantage.
Jurisprudence on the relevance of such factors is limited, and given the ramifications that
Munda and Bugmy pose in terms of a judicial recognition of the effects of colonisation, it
remains unclear as to how disadvantage resulting from colonisation policies, in particular child
removal policies, would be considered during the sentencing process. It may be the case that
Aboriginal offenders who identify as being affected by colonisation be treated no differently
to those who do not, and therefore the existing sentencing principles relevant to sentencing
Aboriginal offenders may apply no differently. As such, it would appear that those affected by
colonisation, such as members of the Stolen Generation would be sentenced on an individual
basis only, without consideration of the intergenerational impacts of the Stolen Generation
policies and other practices that resulted from colonisation. Given the evidence that has been
presented about the correlative link between disadvantage and Aboriginal offending, this would
result in a stalemate in terms of addressing that link and the subsequent incarceration rates of
Aboriginal Australians. Progress in this area requires a consideration during the sentencing
process of the issues presented, particularly in light of the fact that removal of Aboriginal
Australian children as a result of Child Protection policies today is mirroring those policies
during colonisation that lead to the Stolen Generation.

To date Eames J in R v Fuller-Cust,*>® while dissenting, is the only judge to consider the effects
of separation in sentencing.’> Eames J stated that treating the experience of the applicant as
the same as anybody else ignored the question of ‘whether the Aboriginality of the applicant
was a factor both in the circumstance that he came to be separated from his natural parents and
in his own response to that event in his later life’.1>® He went on to say that the fact would be
relevant in understanding the offending as well as addressing the issue.*® He accepted the
validity of the term ‘Stolen Generation’ and considered the factor to be highly relevant to the
sentence imposed.®” Richard Edney argues that one consequence of being a member of the

151 Kate Warner ‘Sentencing Review 2012-2013” (2013) 37 Criminal Law Journal 390, 396.
152 See Bugmy v The Queen (2013) 302 ALR 192, 203.

153 (2002) 6 VR 496.

154 |bid (Eames J).

155 The Queen v Fuller-Cust (2002) 6 VR 496, [74].

156 | bid.

157 bid [79].

Page | 62



QUT Law Review Volume 15, Issue 2, 2015

Stolen Generation is the involvement in the criminal justice system through offending
behaviour.'®® He argues that the narrow concept of individual responsibility, or individualised
justice, is problematic for Aboriginal offenders, with the criminal law downplaying historic
events and individual circumstances that arise from such events.™® Such an approach, he
argues, ignores the social context of the individual.'®® The circumstances surrounding an
individual who identifies as part of the Stolen Generation should be taken into account per se
as a key factor, rather than one factor among many.®! It appears that Edney is arguing that
specific disadvantage need not be demonstrated; rather judicial notice should be taken of
effects of being part of the Stolen Generation. Edney argues that Justice Eames’ judgment was
an attempt to ensure that the history surrounding Aboriginal Australians is properly considered
as a mitigating factor.162

Edney argues that the dissenting judgment of Eames J is somewhat instructive on the matter,
as it attempts to go beyond social and economic disadvantage to consider the effect of
colonisation and the Stolen Generation policy on childhood development.1®® On this point, he
considers that the backgrounds of the 99 Indigenous people who died in custody, triggering the
RCIADIC, are a matter of importance.'®* Most of those who died in custody had themes of
child removal in their lives, and Edney argues that it is because of this that sentencing
jurisprudence should take into account the ‘widespread separation of Indigenous children from
their families and the culpability of the state for those acts’.*®® The present paper accepts that
it is highly unlikely that a sentencing court would consider the culpability of Australia for the
acts undertaken under the policies leading to the Stolen Generation, however it argues that the
grave disadvantage experienced through policies arising from colonisation like child removal
is a crucial factor to be taken into account when exercising sentencing discretion, which should
incorporate considerations of separation and its effects.2® In addressing such concerns Part VII
of this paper will look into the need to present evidence of a link between disadvantage and the
subsequent offending behaviour. The requirement of that evidence presents issues for the
ability of a court to consider the effects of colonisation and the findings of the Bringing them
Home Report without having judicial notice of the fact. Part VIl of this paper will examine
Canadian case law and consider what lessons Queensland courts can take away, concluding
that in order to be able to consider the effects of colonisation on an individual basis, reports
similar to Gladue reports ought to be adopted, whereby the offender’s personal background
and offending behavior is considered in the context of colonisation, with particular information
on how that context has specifically affected the offender presented to the court in the report.
The prospect of more culturally appropriate sanctions in Queensland will be considered in Part
IX. As touched on by Wood J in Fernando, sentencing alternatives are required to promote
rehabilitation.'®” Given the abolition of the Murri Courts'®® in Queensland, such alternatives
would greatly assist toward recognising the negative consequences that colonisation had on
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Aboriginal members of the society and the disadvantage that it caused. The existence of
culturally appropriate sanctions would aim toward reducing the number of Aboriginal
Australians in Queensland prisons and reducing disadvantage experienced by Aboriginal
members in our communities.

VII EVIDENCE OF DISADVANTAGE

Since Bugmy, it is clear that courts can only take an Aboriginal offender’s disadvantaged
background into account where there is evidence of disadvantage. The current state of the law
indicates that a defendant’s Aboriginality alone, even if one is a member of the Stolen
Generation, does not warrant leniency.'®® Thus, current sentencing submissions must point to
evidence of how the defendant’s Aboriginality is linked to the disadvantages experienced by
the offender and the offending,'’® and how the deprivation bears on the appropriate sentence
to be given.'’® If the court is not presented with the evidence, then they cannot consider
Aboriginality when sentencing Aboriginal offenders.!’? Given the plethora of evidence of the
negative consequences that colonisation and its child removal policies had on the Indigenous
Australian community, particularly in light of the Bring them Home Report, judicial notice
should be taken of that fact, of which Queensland courts could then consider during the
sentencing process. This would be particularly useful when sentencing offenders who have
been removed from their homes as part of today’s Child Protection policies. However, given
the judgments of Bugmy and Munda, this is not feasible.

In Fuller-Cust, Eames J considered that the offender’s Aboriginality and separation was highly
relevant to the sentencing discretion.!”® Eames J then stated that having regard to Aboriginality,
proper consideration would be given to antecedents meaning that any relevant factor arising by
virtue of an offender’s Aboriginality would be identified and not overlooked by ‘the simplistic
assumption that equal treatment of offenders means that differences in their individual
circumstances related to their race should be ignored’.}’* Eames J recognised through the
RCIADIC the impact of being socialised in institutions, and stated that the possibility of
adverse effects from separation should be recognised.!”™ Furthermore, Edney argues that
Eames J’s judgment utilised the findings of the Bringing them Home Report and looked into
the complex aspects of childhood development and the adverse impact colonisation has had on
that, as well as the resulting dispossession and loss of culture.*’® It is therefore argued that the
Bringing them Home Report should be considered in depth and applied by sentencing courts
when faced with the challenging task of sentencing a member of the Stolen Generation. The
report is a valuable source of information, highlighting the effects of separation on those
directly affected as well as on succeeding generations. In considering the Bringing them Home
Report, the NSW Law Reform Commission noted that removal policies impacted generations
in terms of mental health, parenting skills, loss of family and identity, residual anger and grief
and stated that as such, ‘courts should be aware of its relevance in the lives of Aboriginal people
being sentenced’.!”’
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While the Canadian approach is to take special consideration of the negative impacts
colonisation and the intergenerational impact that colonisation and policies like the Stolen
Generation had on the Aboriginal community, and continues to have on the Aboriginal
community, this is provided for in Canadian legislation. Queensland has no such legislated
provision. Therefore, in light of Bugmy and Munda, in order to take special consideration in
Queensland of such facts, it is up to parliament to provide for the ability of courts to do so in
the Penalties and Sentences Act 1992 (QId) (‘PSA’). There has been no prospect of such a
provision to be inserted into the PSA. Therefore, in order to consider the context of colonisation
during the sentencing process, courts must look to do so on an individual basis. Once it
becomes apparent that an Aboriginal offender in Queensland has been removed from their
family, this article argues that courts ought to consider that personal background in the context
of the evidence of the effects of colonisation on the Indigenous community. Judges could utilise
this information, and that presented by the Bringing them Home Report, to identify how the
offender might have been specifically effected so as to contribute to their offending behaviour.

VI THE CANADIAN APPROACH — IS THERE A LESSON TO BE LEARNED?

A Considerations of Circumstances of Aboriginality

Section 718.2(e) of the Canadian Criminal Code stipulates that all available sanctions other
than imprisonment should be considered ‘with particular attention to the circumstances of
Aboriginal offenders’. The aim of the section was to reduce the overrepresentation of
Aboriginal people in prisons.t’® In Gladue!” the Supreme Court was able to consider the
sentencing of Indigenous offenders under section 718.2(e), and looked to the broad systemic
background factors that affect Indigenous people.*®° While the court in Gladue held that the
words do not alter the duty of the judge to impose and fit a proportionate sentence,®! they
stated that legislation provides that judges should pay particular attention to Aboriginality and
the circumstances relating to that because ‘those circumstances are unique, and different from
those of non-Aboriginal offenders’.!82 As discussed earlier, perhaps the first step toward
addressing the broad systemic issues suffered by Aboriginal Australians is to provide a similar
legislative provision in the PSA whereby Queensland courts are able to give special
consideration to Aboriginal offenders looking to the effects of colonisation, and in particular,
considering the effects of policies that resulted in child removal and the consequent
disadvantage suffered.

Gladue also discussed the issue of equality before the law and stated that it is not unfair to non-
Indigenous people to consider their circumstances as section 718.2(e) treats Aboriginal
offenders fairly by taking into account their difference.'®® The Canadian Supreme Court then
stipulated that it would be necessary for a judge to take judicial notice of systemic factors that
surround the Aboriginal population in Canada.®* While the High Court of Australia has
rejected that approach, 1% it is disappointing that it did so, because, as the Court in Gladue
argues, having regard to the collective experience of Aboriginal people allows courts to treat
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them fairly, by taking into account their differences, including their background of systemic
deprivation. Such an approach would be better aimed at achieving equal justice and addressing
Aboriginal disadvantage. In contrast to Gladue, the High Court in Bugmy and Munda did not
make any particular reference to the consequences of colonisation and Aboriginal Australians
who were removed from their homes as a result of colonisation. Indeed, in Bugmy, the majority
stated that to recognise the social and economic disadvantage says nothing about a particular
Aboriginal offender!®® and ultimately held that sentencing an Aboriginal offender differently
would offend expectations of individualised justice.®’

The Gladue Court recognised the years of dislocation and unequal economic development that
has resulted in low incomes, unemployment, lack of opportunities and education, substance
abuse and community fragmentation and attributed such factors to high incidences of crime
and incarceration.*®® Finally, the Court in Gladue found that it is necessary to recognise that
the circumstances of Aboriginal offenders differ to the majority due to the fact that they are the
victims of systemic discrimination, with many suffering the legacy of dislocation.® To
recognise that an individual is part of a context and background of social deprivation and
disadvantage is fundamentally relevant to the sentencing task. The court in Gladue has also
said that with the sentencing process remaining individualised'*®® a truly fit and proper sentence
requires the court to undertake a different process when sentencing Aboriginal offenders.%
Thus, while the sentencing process is individualised, the individual offender is sentenced in the
context of the collective experience of Aboriginal Canadians.® On this point, the court
recognised the ‘unique background and systemic factors, which may have played a part in
bringing the particular offender before the courts’,**® including dislocation, child removal,
socio-economic disadvantage, substance abuse and high incarceration rates.® This is an
approach that Queensland courts ought to take when sentencing an Aboriginal offender, with
the context of the systemic factors running through Aboriginal communities necessarily
including the intergenerational impact of colonisation and child removal policies that ensued.

B The Utilisation of Gladue Reports

In Canada, Gladue reports have been utilised to provide evidence of material facts existing by
reason of an offender’s Aboriginality.!®® The reports are similar to pre-sentence custody reports
utilised by Queensland Courts, however they address the offender’s Aboriginality directly.
Gladue reports are written by Aboriginal Canadians who have the same collective experience
as the defendants they assist.*®® The reports assist in explaining offending behaviour within the
context of the collective history of Aboriginal Canadians, highlighting the link between that
experience and the individual offender.’®” As Anthony Hopkins argues, the requirement to
consider Gladue reports means that identifying an offender’s Aboriginality and establishing its
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relevance is not left to defence lawyers and the limited resources available to them or their
client.’®® He argues that reports akin to Gladue reports should be adopted in Australia, as the
reports could then appropriately consider the complexity of the ‘postcolonial Indigenous
experience’. %

The requirement for offenders to provide evidence of a link between systemic disadvantage
associated with Aboriginality and the individual offender, and the potential intergenerational
impacts of colonisation of that offender provides another hurdle for usually vulnerable and
disadvantaged defendants with limited resources.?% In particular, the expenditure of resources
to gain the necessary evidence is a large burden.?°* Without taking judicial notice of these facts,
providing evidence of a link between the systemic factors surrounding Aboriginality and the
individual offender will remain an immensely difficult task for underfunded Aboriginal
offenders. Such information could be presented through the utilisation of a court report, similar
to the Gladue report, which could deal specifically with Aboriginal offenders. Submissions
made by Community Justice Groups (‘CJGs’) may also be useful in assisting offenders
establish this link, and could be presented in such a court report. For example, CJGs may be of
assistance when establishing Aboriginality and how it has impacted upon moral culpability and
may also assist in suggesting an appropriate sentence. The submissions and recommendations
made by CJGs could aid in establishing the link between membership of an Aboriginal
community and disadvantage, looking at the offender’s background in the wider context of a
background of colonisation and the effects that it has had on the Indigenous population. This
would require a significant legislative change to allow CJGs to incorporate such submissions
into a court report as well as an increase in funding so as to increase the CJGs ability to make
relevant findings and submissions. As they stand, CJGs currently do not have the ability to
make a huge difference to the sentencing process and outcome.

Following Fernando and the findings of the RCIADIC, CJGs were established in 1993 and the
submissions of representatives from CJGs became a relevant sentencing consideration under
the PSA.2%2 Section 9(2)(0) of the PSA provides that when the offender is an ATSI person the
court must have regard to any submissions made by a CJG, which may include submissions on
the offender’s relationship to the offender’s community, any cultural considerations or other
considerations relating to programs and services established for offenders in which the CJG
participates.?® The role of CJGs includes ensuring ‘that issues impacting on Indigenous
communities are addressed’.?% Section 150(1)(g) of the Youth Justice Act 1992 (QId) is a
similar provision allowing for submissions from a representative of a CJG. Similar provisions
exist at the Magistrate level through the use of Indigenous Sentencing List, which aims to allow
families, CJGs and Elders to participate in the sentencing process at the Magistrate level 2%

It has been argued that ‘simply having an Aboriginal voice in the court does not necessarily
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change the dynamic of the sentencing process’.?% The actual value of the current CJG program
in addressing Aboriginal disadvantage in sentencing is unclear. The involvement of the
Aboriginal community into the sentencing process remains a discretionary factor meaning that
the influence of CJGs is not consistent.?%” Indeed, in R v Roberts?®® Byrne J stated that while
judges are bound under section 9(2)(0) of the Penalties and Sentences Act to have regards to
the reports produced by the CJG, they are not bound to ultimately accept the recommendations
of the group.2®® While it brings an Aboriginal voice to the process, Marchetti and Ransley
argue that the program remains too mainstream as there is no ‘requirement for adaptation for
cultural appropriateness’.? Furthermore, the ‘quality and effectiveness of the CJG Program is
severely constrained by poor program resourcing and governance arrangements’.?* With
Munda and Bugmy reiterating the importance of providing material capable of establishing a
background of deprivation, a similar report to that of the Gladue reports should be adopted in
Australian jurisdictions to meet that challenge.

Currently, CJGs assist by making submissions on the offender’s involvement with the
community, either in writing or in person, but do not contribute to pre-sentence reports or
conduct reports of their own. While their submissions are a consideration under section 9 of
the PSA, their effectiveness is questionable, especially given the fact that section 15 of the PSA
states that a court may receive information on sentence. Pre-sentence reports are taken to be
evidence of the matters contained within it.*2 It would therefore be useful to adopt Gladue
reports, and have specific sentencing reports for all Aboriginal offenders, with a similar
provision taking the matters provided in the reports as evidence of those matters. CJGs could
then be utilised in that respect, if given the necessary legislated power, to assist with the reports
and make more effective submissions.

IX SENTENCING ALTERNATIVES

While some states have sentencing legislation that provides for custodial sentences to be a last
resort,?3 the current position in Queensland is that courts can no longer have any regard at all
to the principle that a sentence of imprisonment should be imposed as a last resort.?!* The
change in legislation to not consider imprisonment as a last resort came after the abolition of
the Murri Court, which was a court specific to the sentencing of Indigenous offenders. With
the repeal of that provision, the availability of more culturally appropriate sentencing
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alternatives is critical. As touched on by Justice Wood in Fernando, sentencing alternatives are
required to promote rehabilitation.?!® There are a number of sentencing alternatives that have
not been fully considered by Australian governments. This article endorses the implementation
of alternatives such as culturally specific prisons, rehabilitation methods, probation that is
tailored to meet the needs of the Aboriginal offender and that is capable of addressing the
intergenerational impact colonisation has had on that offender, and other culturally specific
alternatives that involve the Aboriginal community at large, as a means of addressing
disadvantage. Recognising Aboriginal disadvantage in sentencing will increase the potential
to seriously address the offending behaviour and the underlying disadvantage. It offers the
‘collective potential for positive change and uplifting the lives of Indigenous offenders’.?®
Don Weatherburn argues that imprisonment is criminogenic in itself and reduces employment
opportunities post-release, 21" and that disadvantage cannot be addressed by sending an
Aboriginal offender to a mainstream prison.?'® Gladue recognised that Aboriginal offenders
are not best served by incarceration, especially in the case of non-violent or less serious
offences.?®

Mitigation of prison sentences will not achieve a reduction in incarceration rates, nor will it be
capable of effectively addressing disadvantage without the availability of programs aimed at
rehabilitating the offender. Such programs, if effective, could reduce the likelihood of
reoffending. 2 Weatherburn has argued that the imperative ‘prison as a last resort’ is
ineffective, as it is unclear as to what ‘last resort’ means.??! In choosing a sentence of last
resort, courts often order suspended sentences, which, as Weatherburn states, are ineffective at
curbing incarceration rates or reducing offending.??? Further, Weatherburn has pointed out that
suspended sentences only reduce the imposition of fines that would have otherwise been
imposed.?® He also argues that there is no evidence that community based sanctions such as
community service orders are effective at reducing incarceration rates as they are imposed on
offenders who would not have gone to prison anyway.??* This article argues that prison as last
resort for Aboriginal Australians is necessary, however for any such legislative provision to
work it must be coupled with adequate alternatives to custody so that an appropriate sanction
is available that does not require a term of imprisonment, or for the avoidance of a lengthy term
of imprisonment depending on the offence. Alternatives to custody are underfunded and are
particularly so in more remote or rural places.?? If resources were expended on more
Aboriginal-specific sanctions, perhaps sentencing efforts could be more effective at addressing
disadvantage and reducing Aboriginal incarceration rates.

In Western Australia, the government has expended $150 million on a new Aboriginal-specific
prison (the West Kimberly Regional Prison) tailored to meet Aboriginal needs and address
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Aboriginal disadvantage, aimed at reducing offending behaviour.??® The West Kimberly
Regional Prison has an Aboriginal administrator, and is run on a “self care” model. Inmates
are taught skills such as how to cook and look after the prison generally. The new initiative
allows inmates to gain life skills as well as qualifications. With lack of education and
employment linked with crime rates,??” an initiative such as this one, which employs the
inmates around the prison and provides education and training, could assist in curbing
recidivism. Changing the conditions which give rise to Aboriginal offending could break the
cycle of disadvantage that is passed on from one generation to the next.??® Weatherburn argues
that rehabilitation should also be provided to Indigenous offenders upon release, as well as
while in prison.??® Doing so would reduce the influence of factors like alcohol, which increases
offending behaviour.?®® While prison is often utilised and resourced for political reasons, this
paper argues that Queensland funding should be given to more culturally appropriate sanctions,
which could in some cases include forms of imprisonment as discussed. Other sanctions that
could be made available include reconnection programs, mentoring programs and programs
such as probation involving supervised sessions with a probations officer, preferably from the
Aboriginal community, specifically tailored to meet Aboriginal needs. In doing so, the
sentencing process can be more effective at mitigating that disadvantage.

X CONCLUDING REMARKS

To date, considerations of the intergenerational effects that colonisation has had on Aboriginal
Australians during the sentencing process in Queensland has been limited, if not non-existent.
One particularly detrimental policy that came with colonisation was the child removal policies
that lead to the Stolen Generation. Such policies are being mirrored in today’s child protection
laws in Queensland. The evidence of the disadvantage suffered by Aboriginal children who
were removed from their homes is plentiful, and especially in light of the findings of the
Bringing them Home Report, such information should be utilised when during the sentencing
process, particularly in relation to Aboriginal Australians who have been removed from their
homes. Considerations of this systemic disadvantage that has resulted from colonisation is
difficult however, given that the High Court of Australia has maintained a focus on
individualised sentences without having regard to any collective or intergenerational
experience of Aboriginal people, stating that taking judicial notice of the systemic disadvantage
experienced by Aboriginal Australians would detract from individualised justice.

In order to address the disadvantage that Aboriginal Australians face and reduce Indigenous
incarceration rates in Queensland, a number of things should happen. First, Queensland courts
need to have consideration of the background of disadvantage that resulted from colonisation
during the sentencing process. This should be done by considering the individual offender in
the context of this background of disadvantage. While the sentence would remain
individualised, the background knowledge could inform the court of the key effects felt by
Indigenous Australians because of the trauma suffered from colonisation. Secondly, a
provision should be enacted in the PSA to allow Queensland judges to give special
considerations to issues surrounding Aboriginality, as has been done in Canada. Further,
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reports akin to Gladue reports are needed to assist Aboriginal offenders in overcoming the
hurdle of having to provide evidence of a link between disadvantage that they may have
suffered and the offending behaviour. CJGs could assist in contributing to these reports if they
had more power under the PSA to do so, as well as more funding to allow them to undertake
that task. Lastly, as there is currently limited forum in Queensland for the proper consideration
of Aboriginal cultural factors in sentencing, especially since the closure of the Murri Court, in
order to really address the problem Aboriginal disadvantage, culturally appropriate sentencing
options should be made available. Such sanctions can in part address the root of Aboriginal
disadvantage and the cause of the offender’s criminality, caused largely by colonisation and
the negative, intergenerational consequences of the policies surrounding the colonisation
process. Such options should be focused on addressing the underlying disadvantage associated
with colonisation. As Weatherburn has observed, ‘engaging with the unique experiences of
Indigenous Australians can both shed light on the reasons for an offence, and on pathways to

end offending’.?%
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